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paper mill to remove broken paper from sets of rollers. Electricity generated 
attracted the paper so strongly that it was drawn in between the rollers and 
his arms were crushed. In the trial plaintiff endeavored to introduce evidence 
of similar prior accidents in the same place, but it was excluded. As this was an 
appeal from judgment on direction of a verdict,the court considered the appellant 
entitled to most favorable inferences from evidence given and also from evi- 
dence erroneously excluded. Held, That it could not be said as matter of law 
that the accident was caused by an obvious danger, the risk of which the 
employe assumed. Kellogg, J., dissented. 

To the general rule that a servant assumes the ordinary risks of his 
employment, and even the risks from unsafe machinery which are apparent 
and obvious, we find the exception that the master is liable if he exposes persons 
to perils which they, by reason of youth, do not comprehend. Coombs v. New 
Bedford Cordage Co., 102 Mass. 572; Union Pac. R. R. Co. v. Fort, I7 Wall. 
553, 14 A. &. E. Enc. 892; Illinois, etc., R. R. Co. v. Welch, 52 111. 83; Malone 
v. Hawley, 46 Cal. 408. 

DEEDS-MORTGAGES-WARRANTY-HOPPER V. SMYSER-SMYSER V. HOPPER, 

45 Atlan. 206.-The habendum clause in a deed of conveyance declared the 
property subject to a mortgage, but in the warranty immediately following the 
mortgage was not expressly excepted. Held, that the failure to except in the 
warranty did not make the grantor liable for the mortgage, because the haben- 
dum clause limits the estate and interest which is described as conveyed, and 
the covenant of warranty could not enlarge an estate and interest thus limited. 

The contrary view is held in some States, although an outstanding mort- 
gage is not a breach of the covenant of warranty, yet the covenant is an under- 
taking that the covenantee shall at all times enjoy the land free from all such 
encumbrances existing at the time of the grant. 8 A. &5 E. Encycl. of L., 2d ed. 
97. King v. Kilbride, 58 Conn. Iog, and cases cited. 

DIVORCE-ADULTERY-CONDONATION-GEOGER V. GEOGER, 45 Atlan. 349 
(N. J.).-In divorce proceedings against a woman for adultery, where she proved 
forgiveness by words on the part of her husband, and also his promise to receive 
her back into his home and convey property to her; this was held by the court 
to be an insufficient condonation of her offense by the husband. 

This decision is contrary to the rule in Shackelton v. Shackelton, 48 N. J. 
Eq. 364, which held "that forgiveness may be expressed in words, and pos- 
sibly by conduct without words, to show that the injured party meant to blot 
out the whole past." 

The court based its decision upon Teats v. Teats, i S. W. and Tr. 334, 
which held that "words, however strong, can at the highest be regarded only 
as an imperfect forgiveness, and must remain incomplete, unless followed by a 
reconciliation." 

Condonation requires reunion and reconciliation; a restoration of the 
offender to all the marital rights. 9 A. and E. Ency. Law, 222. The husband 
in this case showed only an inclination to condone the offense. 

DIVORCE-ADULTERY-CUSTODY OF CHILDREN-OSTERHOUDT V. OSTERHOUDT, 
62 N. Y., Sup. 529.-Held, that the court will not disturb a decree granting 
the custody of children to the wife from whom the plaintiff had obtained 
a divorce, on the ground that she had procured the divorce in a foreign juris- 
diction and remarried, where no other misconduct is shown, and she has a 
comfortable home and the children are attached to her, 

The New York court will not recognize the defendant's North Dakota 
divorce, and views her subsequent marriage as adultery. But it leaves her the 
custody of the chidren on the ground that her only misconduct depended on 
the legal question of the jurisdiction of the North Dakota courts in granting her a divorce, and that she was the better fitted for their custody. Barrett and 

paper mill to remove broken paper from sets of rollers. Electricity generated 
attracted the paper so strongly that it was drawn in between the rollers and 
his arms were crushed. In the trial plaintiff endeavored to introduce evidence 
of similar prior accidents in the same place, but it was excluded. As this was an 
appeal from judgment on direction of a verdict,the court considered the appellant 
entitled to most favorable inferences from evidence given and also from evi- 
dence erroneously excluded. Held, That it could not be said as matter of law 
that the accident was caused by an obvious danger, the risk of which the 
employe assumed. Kellogg, J., dissented. 

To the general rule that a servant assumes the ordinary risks of his 
employment, and even the risks from unsafe machinery which are apparent 
and obvious, we find the exception that the master is liable if he exposes persons 
to perils which they, by reason of youth, do not comprehend. Coombs v. New 
Bedford Cordage Co., 102 Mass. 572; Union Pac. R. R. Co. v. Fort, I7 Wall. 
553, 14 A. &. E. Enc. 892; Illinois, etc., R. R. Co. v. Welch, 52 111. 83; Malone 
v. Hawley, 46 Cal. 408. 

DEEDS-MORTGAGES-WARRANTY-HOPPER V. SMYSER-SMYSER V. HOPPER, 

45 Atlan. 206.-The habendum clause in a deed of conveyance declared the 
property subject to a mortgage, but in the warranty immediately following the 
mortgage was not expressly excepted. Held, that the failure to except in the 
warranty did not make the grantor liable for the mortgage, because the haben- 
dum clause limits the estate and interest which is described as conveyed, and 
the covenant of warranty could not enlarge an estate and interest thus limited. 

The contrary view is held in some States, although an outstanding mort- 
gage is not a breach of the covenant of warranty, yet the covenant is an under- 
taking that the covenantee shall at all times enjoy the land free from all such 
encumbrances existing at the time of the grant. 8 A. &5 E. Encycl. of L., 2d ed. 
97. King v. Kilbride, 58 Conn. Iog, and cases cited. 

DIVORCE-ADULTERY-CONDONATION-GEOGER V. GEOGER, 45 Atlan. 349 
(N. J.).-In divorce proceedings against a woman for adultery, where she proved 
forgiveness by words on the part of her husband, and also his promise to receive 
her back into his home and convey property to her; this was held by the court 
to be an insufficient condonation of her offense by the husband. 

This decision is contrary to the rule in Shackelton v. Shackelton, 48 N. J. 
Eq. 364, which held "that forgiveness may be expressed in words, and pos- 
sibly by conduct without words, to show that the injured party meant to blot 
out the whole past." 

The court based its decision upon Teats v. Teats, i S. W. and Tr. 334, 
which held that "words, however strong, can at the highest be regarded only 
as an imperfect forgiveness, and must remain incomplete, unless followed by a 
reconciliation." 

Condonation requires reunion and reconciliation; a restoration of the 
offender to all the marital rights. 9 A. and E. Ency. Law, 222. The husband 
in this case showed only an inclination to condone the offense. 

DIVORCE-ADULTERY-CUSTODY OF CHILDREN-OSTERHOUDT V. OSTERHOUDT, 
62 N. Y., Sup. 529.-Held, that the court will not disturb a decree granting 
the custody of children to the wife from whom the plaintiff had obtained 
a divorce, on the ground that she had procured the divorce in a foreign juris- 
diction and remarried, where no other misconduct is shown, and she has a 
comfortable home and the children are attached to her, 

The New York court will not recognize the defendant's North Dakota 
divorce, and views her subsequent marriage as adultery. But it leaves her the 
custody of the chidren on the ground that her only misconduct depended on 
the legal question of the jurisdiction of the North Dakota courts in granting her a divorce, and that she was the better fitted for their custody. Barrett and 

paper mill to remove broken paper from sets of rollers. Electricity generated 
attracted the paper so strongly that it was drawn in between the rollers and 
his arms were crushed. In the trial plaintiff endeavored to introduce evidence 
of similar prior accidents in the same place, but it was excluded. As this was an 
appeal from judgment on direction of a verdict,the court considered the appellant 
entitled to most favorable inferences from evidence given and also from evi- 
dence erroneously excluded. Held, That it could not be said as matter of law 
that the accident was caused by an obvious danger, the risk of which the 
employe assumed. Kellogg, J., dissented. 

To the general rule that a servant assumes the ordinary risks of his 
employment, and even the risks from unsafe machinery which are apparent 
and obvious, we find the exception that the master is liable if he exposes persons 
to perils which they, by reason of youth, do not comprehend. Coombs v. New 
Bedford Cordage Co., 102 Mass. 572; Union Pac. R. R. Co. v. Fort, I7 Wall. 
553, 14 A. &. E. Enc. 892; Illinois, etc., R. R. Co. v. Welch, 52 111. 83; Malone 
v. Hawley, 46 Cal. 408. 

DEEDS-MORTGAGES-WARRANTY-HOPPER V. SMYSER-SMYSER V. HOPPER, 

45 Atlan. 206.-The habendum clause in a deed of conveyance declared the 
property subject to a mortgage, but in the warranty immediately following the 
mortgage was not expressly excepted. Held, that the failure to except in the 
warranty did not make the grantor liable for the mortgage, because the haben- 
dum clause limits the estate and interest which is described as conveyed, and 
the covenant of warranty could not enlarge an estate and interest thus limited. 

The contrary view is held in some States, although an outstanding mort- 
gage is not a breach of the covenant of warranty, yet the covenant is an under- 
taking that the covenantee shall at all times enjoy the land free from all such 
encumbrances existing at the time of the grant. 8 A. &5 E. Encycl. of L., 2d ed. 
97. King v. Kilbride, 58 Conn. Iog, and cases cited. 

DIVORCE-ADULTERY-CONDONATION-GEOGER V. GEOGER, 45 Atlan. 349 
(N. J.).-In divorce proceedings against a woman for adultery, where she proved 
forgiveness by words on the part of her husband, and also his promise to receive 
her back into his home and convey property to her; this was held by the court 
to be an insufficient condonation of her offense by the husband. 

This decision is contrary to the rule in Shackelton v. Shackelton, 48 N. J. 
Eq. 364, which held "that forgiveness may be expressed in words, and pos- 
sibly by conduct without words, to show that the injured party meant to blot 
out the whole past." 

The court based its decision upon Teats v. Teats, i S. W. and Tr. 334, 
which held that "words, however strong, can at the highest be regarded only 
as an imperfect forgiveness, and must remain incomplete, unless followed by a 
reconciliation." 

Condonation requires reunion and reconciliation; a restoration of the 
offender to all the marital rights. 9 A. and E. Ency. Law, 222. The husband 
in this case showed only an inclination to condone the offense. 

DIVORCE-ADULTERY-CUSTODY OF CHILDREN-OSTERHOUDT V. OSTERHOUDT, 
62 N. Y., Sup. 529.-Held, that the court will not disturb a decree granting 
the custody of children to the wife from whom the plaintiff had obtained 
a divorce, on the ground that she had procured the divorce in a foreign juris- 
diction and remarried, where no other misconduct is shown, and she has a 
comfortable home and the children are attached to her, 

The New York court will not recognize the defendant's North Dakota 
divorce, and views her subsequent marriage as adultery. But it leaves her the 
custody of the chidren on the ground that her only misconduct depended on 
the legal question of the jurisdiction of the North Dakota courts in granting her a divorce, and that she was the better fitted for their custody. Barrett and 

paper mill to remove broken paper from sets of rollers. Electricity generated 
attracted the paper so strongly that it was drawn in between the rollers and 
his arms were crushed. In the trial plaintiff endeavored to introduce evidence 
of similar prior accidents in the same place, but it was excluded. As this was an 
appeal from judgment on direction of a verdict,the court considered the appellant 
entitled to most favorable inferences from evidence given and also from evi- 
dence erroneously excluded. Held, That it could not be said as matter of law 
that the accident was caused by an obvious danger, the risk of which the 
employe assumed. Kellogg, J., dissented. 

To the general rule that a servant assumes the ordinary risks of his 
employment, and even the risks from unsafe machinery which are apparent 
and obvious, we find the exception that the master is liable if he exposes persons 
to perils which they, by reason of youth, do not comprehend. Coombs v. New 
Bedford Cordage Co., 102 Mass. 572; Union Pac. R. R. Co. v. Fort, I7 Wall. 
553, 14 A. &. E. Enc. 892; Illinois, etc., R. R. Co. v. Welch, 52 111. 83; Malone 
v. Hawley, 46 Cal. 408. 

DEEDS-MORTGAGES-WARRANTY-HOPPER V. SMYSER-SMYSER V. HOPPER, 

45 Atlan. 206.-The habendum clause in a deed of conveyance declared the 
property subject to a mortgage, but in the warranty immediately following the 
mortgage was not expressly excepted. Held, that the failure to except in the 
warranty did not make the grantor liable for the mortgage, because the haben- 
dum clause limits the estate and interest which is described as conveyed, and 
the covenant of warranty could not enlarge an estate and interest thus limited. 

The contrary view is held in some States, although an outstanding mort- 
gage is not a breach of the covenant of warranty, yet the covenant is an under- 
taking that the covenantee shall at all times enjoy the land free from all such 
encumbrances existing at the time of the grant. 8 A. &5 E. Encycl. of L., 2d ed. 
97. King v. Kilbride, 58 Conn. Iog, and cases cited. 

DIVORCE-ADULTERY-CONDONATION-GEOGER V. GEOGER, 45 Atlan. 349 
(N. J.).-In divorce proceedings against a woman for adultery, where she proved 
forgiveness by words on the part of her husband, and also his promise to receive 
her back into his home and convey property to her; this was held by the court 
to be an insufficient condonation of her offense by the husband. 

This decision is contrary to the rule in Shackelton v. Shackelton, 48 N. J. 
Eq. 364, which held "that forgiveness may be expressed in words, and pos- 
sibly by conduct without words, to show that the injured party meant to blot 
out the whole past." 

The court based its decision upon Teats v. Teats, i S. W. and Tr. 334, 
which held that "words, however strong, can at the highest be regarded only 
as an imperfect forgiveness, and must remain incomplete, unless followed by a 
reconciliation." 

Condonation requires reunion and reconciliation; a restoration of the 
offender to all the marital rights. 9 A. and E. Ency. Law, 222. The husband 
in this case showed only an inclination to condone the offense. 

DIVORCE-ADULTERY-CUSTODY OF CHILDREN-OSTERHOUDT V. OSTERHOUDT, 
62 N. Y., Sup. 529.-Held, that the court will not disturb a decree granting 
the custody of children to the wife from whom the plaintiff had obtained 
a divorce, on the ground that she had procured the divorce in a foreign juris- 
diction and remarried, where no other misconduct is shown, and she has a 
comfortable home and the children are attached to her, 

The New York court will not recognize the defendant's North Dakota 
divorce, and views her subsequent marriage as adultery. But it leaves her the 
custody of the chidren on the ground that her only misconduct depended on 
the legal question of the jurisdiction of the North Dakota courts in granting her a divorce, and that she was the better fitted for their custody. Barrett and 

275 275 275 275 


	Article Contents
	p.275

	Issue Table of Contents
	Yale Law Journal, Vol. 9, No. 6, Apr., 1900
	Results of Expansion [pp.239-245]
	The Future of Civil Service Reform [pp.246-258]
	In re Augur [pp.259-266]
	Comment
	The Following Resolutions Were Adopted by the Two Upper Classes, Pupils of the Late Prof. E. J. Phelps [p.267]
	International Law. Prizes [p.268]
	Constitutional Law. Interference with Interstate Commerce by Quarantine Regulations. Parties [pp.268-270]
	"Survival Acts". Instantaneous Death. Amount of Damages [pp.270-271]

	Recent Cases
	Carriers. Competition. Interstate Commerce Act. Long and Short Haul Clause. Louisville & Nashville R. R. v. Henry W Behluer, 20 Sup. Court (Oct. term) 209 [p.272]
	Carriers. Duty to Receive. Freight to be Carried over Connecting Line. Seasongood et al. v. Tennessee & O. Trans. Co., 54 S. W. (Ky.) 193 [p.272]
	Carriers. Freight. Delivery. Notice to Consignee. Diamant v. Long Island R. Co., 62 N. Y. Sup. 519 [p.272]
	Charities. Societies for the Prevention of Cruelty to Children. Public Control. People ex rel. State Board of Charities v. New York Society for the Prevention of Cruelty to Children, 55 N. E. 1063 (N. Y.) [p.273]
	Constitutional Law. Discrimination in Favor of Resident Creditors. Blake et al. v. McClung et al., 20 Sup. Ct. Rep. 307 [p.273]
	Constitutional Law. State Fisheries Act. Regulation of Commerce. Due Process of Law. Police Power. People v. Buffalo Fish Co., Ltd., 62 N. Y., Sup. 543 [p.273]
	Constitutional Law. Interference with Interstate Commerce by Quarantine Regulations. Parties. State of Louisiana v. State of Texas, 30 Sup. Ct., Rep. 251 [p.274]
	Constructive Fraud. Burden of Proof. Rosevear v. Sullivan et al., 62 N. Y. Supp. 447 [p.274]
	Contracts Requiring Claim for Damages to be Presented within Certain Time. Davis v. Western Union Tel. Co., 54 S. W. 849 (Ky.) [p.274]
	Contract. Subrogation. Reformation. Account Books. Falsification by Cashier. State Bank of Pike v. Nafur et al., 61 N. Y. Sup. 779 [p.274]
	Dangerous Machinery. Warning Employes. Prior Accidents. Wyman v. Orr et al, 62 N. Y. Supp. 195 [pp.274-275]
	Deeds. Mortgages. Warranty. Hopper v. Smyser. Smyser v. Hopper, 45 Atlan. 206 [p.275]
	Divorce. Adultery. Condonation. Geoger v. Geoger, 45 Atlan. 349 (N. J.) [p.275]
	Divorce. Adultery. Custody of Children. Osterhoudt v. Osterhoudt, 62 N. Y., Sup. 529 [pp.275-276]
	Entrapment. Public Policy. Walton v. City of Canon City, 59 Pac. Rep. 841 (Colo.) [p.276]
	Estates. Devise upon Condition. Validity. Wright et al. v. Mayer, 62 N. Y. Sup. 610 [p.276]
	Habeas Corpus. Prisoner Held by Extradition Warrant. Fugitive from Justice. In re Tod, 81 N. W. 637 (S. D.) [p.276]
	Husband and Wife. Action for Alienating Husband's Affection. Crocker v. Crocker, 96 Fed. 702 [pp.276-277]
	Insurance. Change of Title. Notice. Whitney v. American Insurance Co. et al., 59 Pac. 897 (Col.) [p.277]
	International Law. Prizes. In re Pugnette Habana, The Sola, 20 Sup. Ct. Rep. 290 [p.277]
	Interstate Commerce. State Laws Affecting. License Tax Imposed by City. Pabst Brewing Co. v. City of Terre Haute et al. 98 Fed. Rep. 330 [pp.277-278]
	Judgment against Decedent. Impeachment. Action by Heir. Kayes et al. v. Vickery et al., 59 Pac. 628 (Kan.) [p.278]
	Larceny. Green Goods. People v. Livingstone, 62 N. Y. Supp. 9. McCord v. People, 46 N. Y. 470 [p.278]
	Life Insurance. Constitutional Law. Validity of Statute Affecting Business of Life Insurance. Merchants' Life Ass'n v. Yoakum, 98 Fed. 251 [p.278]
	Malicious Prosecution. Damages. Pleading. Evidence. Evins v. Metropolitan St. Ry. Co., 62 N. Y. Sup. 495 [pp.278-279]
	Marine Insurance. Insurance on Profits on Cargo. Total Loss. Abandonment. Portion Saved Delivered to Owners as Part Payment. Canada Sugar Ref. Co. v. Insurance Co. of North America, 20 Sup. Court Rep. 239 [p.279]
	Married Women's Act. Coverture. Statute of Limitations. Bliler v. Boswell, 59 Pac. Rep. 798 (Wyo.). feme covert [p.279]
	Negligence. Defective Construction. Owner's Liability. Burke v. Ireland, 62 N. Y. Supp. 453 [p.279]
	Patents. Anticipation. Prior Knowledge and Use. Welsbach Light Co. v. American Incandescent Lamp Co. et al., 98 Fed. 613 [pp.279-280]
	Sales. Contract. Insurance. Option to Resell. Title. Stowell et al. v. Clark et al., 62 N. Y. Sup. 155 [p.280]
	Sale of Horse. Warranty. Breach. Damages. Bruce v. Fiss, Doerr & Carroll Horse Co., 62 N. Y. Supp. 96 [p.280]
	Set-Off. Claims Purchased by Defendant after Suit Brought. Wells v. Overby, 54 S. W. 955 (Ky.) [p.280]
	Shipping. Damages to Cargo. Seaworthiness. Farr & Bailey Mfg. Co. v. International Nav. Co., 98 Fed. 636 [pp.280-281]
	Street Railway. Contributory Negligence. Apportionment of Fault. Anderson v. Metropolitan Co., 61 N. Y., Sup. 899 [p.281]
	Street Railways. Peculiar Operation. Negligence per se. Citizens' St. Ry. Co. v. Hoffbauer, 56 A. E. 54 (Ind.) [p.281]
	Survival Acts. Instantaneous Death. Amount of Damages. Broughel v. Southern New England Telephone Company, 45 Atl. Rep. 435 (Conn.) [p.281]
	Treaties. Enabling Statutes. Rights of Aliens. Blythe v. Hinckley, 59 Pac. Rep. 787 (Cal.) [p.281]
	Verdict. New Trial. Malpractice. Evidence. Photographs. Exceptions. Jameson v. Weld, 45 Atlan. 299 (Me.) [pp.281-282]
	Wills. Evidence of Existence. In re Cameron's Estate, 62 N. Y. Sup. 187 [p.282]




